Environmental Justice:  The role of performance standards as a zoning tool.
In this series of articles, we are looking at how land use can directly affect environmental quality and health and how zoning and land-use planning can be used to prevent environmental hazards.  We want to focus on methods that exist and can be used to remedy the problems of pollution and its effects on everyone –  especially the most vulnerable:  the elderly, the children, and the sick or disabled in our communities.

The need for creative zoning solutions arises when there is mixed-use development – homes and industry side by side.  Despite the environmental problems that are the hallmark of mixed-use development, many communities are finding ways to manage apparently incompatible uses.

An important zoning tool to address environmental justice impacts is called overlay zones.  An overlay zone is used when natural conditions make the existing zoning unsuitable or when there are historic features of a community to preserve or when certain activities make it best to protect a community’s health by limiting other activities.  Overlay zoning leaves the existing zoning unchanged but adds an overlay or an additional requirement for certain types of use within the existing zone.  

The types of overlay zones include: 
buffer zoning, 
performance standards/performance zoning, 
neighborhood conservation districts, 

temporary moratoriums, 

conditional use permits, and 

transferable development rights. 
Overlay zoning and buffer zones have been discussed in previous articles.  This month we discuss performance standards and performance zoning, which are tools that can be used as a part of overlay zoning.
What are performance standards and performance zoning?  A performance standard sets a standard or level of something that should not be exceeded.  A performance standard is outcome focused.  It is applied to an area in which the environmental impacts are harmful.  The zoning remains unchanged but all land uses in the area must meet the performance standard.  A performance standard may address dust, smoke, noise, odor, vibration, exhaust, toxic emissions, runoff, glare, heat, and other nuisances.  The ordinance will prohibit any land use with impacts that exceed the level determined to be tolerable.  What is ‘tolerable’ may be a general definition or a precise, measurable level based on scientific data.  Essentially, a performance standard is a local environmental law.  A performance standard might limit noise in an area to some number of decibels.  All the uses and activities in the area must produce less than that number of decibels.  Performance standards can guide business growth and residential development in an area to encourage a healthy community.
How are they used?  Performance standards and performance zoning ordinances are used most frequently for so-called nuisance problems and as such are largely upheld in court.  In general, a performance standard will allow some level of the nuisance up to what is generally defined as ‘objectionable’.  Performance standards are most commonly used as a part of a conditional use permit or a special use permit.  They can be a valuable resource for communities where intensive industrial and commercial activities cannot be entirely eliminated.
Do they work?  A performance standard can be a valuable tool in identifying and reducing nuisance factors and public health problems associated with heavy industrial and commercial activity.  When performance standards are based on permissible impacts that are less than some ‘objectionable’ level, they can be difficult to enforce.  It is important that performance standards incorporate clear instructions on when a nuisance becomes ‘objectionable’.  For example, the performance standard is exceeded when the decibels in an area are greater than the identified number of decibels.  Proper implementation and enforcement requires legal or scientific expertise and regulatory oversight.  Performance standards alone will not keep pollution sources out of community.  A valuable tool used together with other zoning tools, performance standards can help reduce the disproportionate public health impacts of industrial activity in low-income, minority communities.
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